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Your Honors: 
 
 This letter is submitted on behalf of the Department of Public Service Staff (Staff), in 
response to the motion of the Town of Somerset (the Town), filed on March 30, 2016.  The 
Town seeks a ruling requiring the applicant, Apex Clean Energy (Apex), to comply with Article 
10 and its regulations and prohibiting Apex from conducting meetings without full stakeholder 
participation. 
 
 In its motion, the Town notes that a meeting was held in Buffalo on March 30, 2016, 
between representatives of Apex, the New York Department of Environmental Conservation 
(NYSDEC) and the U.S. Fish & Wildlife Service.  DPS project environmental staff was not 
notified of or invited to this meeting until the late afternoon of March 29, 2016, and was unable 
to participate on such short notice.  As a result, Staff was deprived of the opportunity to actively 
participate in representing its interests in the subject of avian species studies per its comments on 
the Preliminary Scoping Statement (PSS).   
 
 While Staff acknowledges that it may not be a violation of the Article 10 law for 
applicants to consult with affected agencies regarding technical or confidential issues, Staff 
believes that the development of an Article 10 application is enhanced when all interested 
stakeholders are given the opportunity to be engaged in the process at the earliest possible stage.  
Staff fully anticipates that Apex’s statements regarding the development of stipulations 
(appropriate to develop a final scope of studies) throughout its “Summary of Responses to PSS 
Comments,” filed on February 29, 2016, are commitments by the applicant to work with 
stakeholders in a forthright and transparent manner to advance a robust and comprehensive scope 
of studies appropriate for the scale and location of the Lighthouse Wind Project.  Staff expects 
that this will involve the applicant engaging in dialogue, correspondence, and public meetings, as 
appropriate, to be fully responsive to the interests of all stakeholders, not only the landowners 
involved in hosting wind energy facilities on their properties.  Furthermore, Staff anticipates that, 
if necessary, Apex will request mediation assistance from the Hearing Examiners to engage with 
all stakeholders in the event that the parties are not able to reach terms of a recommended 
stipulation on the methodology, scope of study, or program of studies for one or more topics or 
subjects of the exhibits to be included in the application. 
 
       Respectfully Submitted, 

      

     
 

       Heather P. Behnke 
       Assistant Counsel 
 
 
Cc: Active Parties  
 


